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DETAILS OF HEARING AND REPRESENTATION 

 

1. This dispute concerns an alleged unfair dismissal referred to the National Bargaining Council for 

the Chemical Industry (hereinafter referred to as the Council) in terms of section 191(5)(a) of the 

Labour Relations Act, 1995 (the Act).  The arbitration hearing was held on 19 March 2013 at the 

MEIBC offices in Port Elizabeth. 

2. The employee, Mr Saliem Abrahams (hereinafter referred to as the Applicant), was present and 

represented by Ms Sibongile Sikwebu, an official of the National Union of Metalworkers of South 

Africa (NUMSA), a registered trade union of which the Applicant is a member.  The employer, PG 

Group (Pty) Ltd t/a PG Glass(hereinafter referred to as the Respondent), was represented by Ms 

Ilse Strauss, the Respondent’s Human ResourcesOperations Manager. 

3. Evidence considered was in the form of documents submitted by the Respondent, oral evidence 

given under oath by the Applicant and argument.  The proceedings were digitally recorded. 

 

ISSUE TO BE DECIDED 

 

4. I am required to determine whether the Applicant’s dismissal was procedurally and substantively fair. 

 

BACKGROUND TO THE ISSUE 

 

5. The Applicant was employed as a Glazier having commenced employment with the Respondent 

on 18 January 1970.At the time of his dismissal, the Applicant earned a salary of R8,214.11 per 

month.  He was dismissed on 6 August 2012 after being found guilty at a disciplinary hearing of 

the following charges: 

“1. Unacceptable behaviour at work towards a customer in that on the 26/07/12 you 

performed a job at a customer’s premises but when doing so was disrespectful towards 

members of the customer’s family. 

2. Disrespect towards members of a customer’s family in that on the 26/07/12 you 

performed a job at a customer’s premises but when doing so was disrespectful towards 

members of the customer’s family. 
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3. Dishonesty during the course of employment in that on the 04/07/12 you proposed to a 

customer after measuring a job that the work should be given to you to do privately as the 

quote from PG Glass would be too high. 

4. Attempting to do unauthorised private work whilst on duty in that on the 04/07/12 you 

proposed to a customer after measuring a job that the work should be given to you to do 

privately as the quote from PG Glass would be too high.” 

6. The Applicant referred an unfair dismissal dispute to the Council on 20 August 2012 which 

remained unresolved after conciliation on 26 September 2012.  Directly after the conciliation 

hearing, some attempts were made by the parties to agree on an early retirement package for the 

Applicant, but these were inconclusive and the arbitration proceeded as set down. 

 

SURVEY OF EVIDENCE AND ARGUMENT 

 

7. Although I have considered all the evidence and argument presented to me, Section 138(7) of the 

Act requires me to provide brief reasons only with my award.  I shall thus only refer to the evidence 

and argument that I regard is necessary to support my findings and the determination of the 

dispute. 

 

Submissions by the Respondent 

8. Mr David Cawood testified that he was the Respondent’s manager and that he had received a 

phone call from a client complaining about the Applicant’s conduct.  He requested the client to 

send him an email to confirm the complaint.  Mr Cawood referred to the email and said that the 

Applicant had asked the client “to rather get him to do this job privately, as the quote would be 

really high”.  The client had also complained that “Besides his sulky attitude, Solomon(sic)was 

rude to my husband Sean and our maid Aquinette”. 

9. Mr Cawood stated that the chairman of the disciplinary hearing had phoned the client about the 

email, although he did not know whether it was during the hearing or not.  He said that there had 

been previous occasions where clients had alleged they had paid the Applicant for jobs and clients 

had also complained about his rudeness.  According to Mr Cawood, he had counselled the 

Applicant on numerous occasions regarding his behaviour and, in November 2010, had issued him 

with a 12 month final written warning for a similar offence.  He said that if the Applicant were to be 

reinstated, it would impact on the Respondent’s code of ethics and corporate governance. 
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10. Under cross examination, Mr Cawood said he was unsure of the dates on which the incidents had 

occurred.  He also could not say what work the Applicant offered to do, what amount he had 

quoted the client and whether any cash had changed hands.  He said that the Applicant had 

admitted to some guilt at the disciplinary hearing.  Mr Cawood added that the Applicant’s 

supervisor had found him impossible to work with, although he was unaware that she had assisted 

him to prepare for the arbitration.  He referred to a document in the Respondent’s bundle which 

listed the Applicant’s disciplinary record and which he said was extracted from his file.  Mr Cawood 

conceded that the final written warning had expired. 

11. Mr Fulvio Falco testified that he worked in the Respondent’s automotive division and had chaired 

the Applicant’s hearing.  He stated that he had phoned the client during the hearing to ascertain 

whether the email was authentic.  He read the email to the Applicant who did not contradict any of 

the allegations and only explained why he had said what he did.  Mr Falco said that the client did 

not want to get involved as he felt intimidated. 

12. According to Mr Falco, the Respondent had experienced problems with fraudulent insurance 

claims and, in September 2011, had required all employees, including the Applicant, to sign a 

“Standards of Business Conduct” document.  He said the Applicant understood the ethical 

standards which applied to dealings with clients. Mr Falco explained that he had considered the 

Applicant’s 42 years’ service, but believed that it counted against him as he should have known 

better. 

13. During cross examination, Mr Falco said that it was irrelevant whether the client’s wife was present 

during the incident as the client had confirmed it when he phoned him and he was obliged to take 

his word.  He said he was unsure when the incident occurred, although the email indicated it must 

have been on 26 July 2012.  Mr Falco said that it was not his decision to dismiss the Applicant and 

that Mr Cawood’s role had not included recommending dismissal.  The final decision was made by 

a group comprising himself, Mr Cawood and Head Office.  He contended that he could not sway 

the decision either way and that he would have followed Head Office’s advice, even if it were not 

dismissal. 

 

Submissions by the Applicant 

14. The Applicant testified that he had measured three windows at the client’s premises on 4 July 

2013 for a quotation and hewent to fit them on 26 July 2013.  He said that the client’s wife was not 

present at the time and he never saw her.  He said that the client had requested him to fit a fourth 
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pane and he replied that it could be worked into the overall quote.  According to the Applicant, he 

did not offer to do the job privately, but said he could do it out of broken glass.  He said that he 

then went to fetch an extra piece of glass from the Respondent’s premises and had completed the 

necessary paperwork.  He said that he never asked the client for money and that no money had 

changed hands.  He did not know what the client was charged or what was paid by the client in the 

end. 

15. As regards to his pleading guilty to the third charge of dishonesty, the Applicant claimed he was 

upset at the hearing and did not think it could lead to his dismissal. 

 

ANALYSIS OF EVIDENCE AND ARGUMENT 

 

16. In terms of Section 188 of the Act, I am required to take into account the Code of Good Practice: 

Dismissal contained in Schedule 8 (the Code).  Item 4 of the Code is headed Fair Procedure and 

sets out the procedural requirements for a dismissal to be fair.  In her opening statement, Ms 

Sikwebu stated that the Applicant did not dispute the fairness of the disciplinary procedures which 

led to the Applicant’s dismissal.  The bundle submitted by the Respondent indicates that the 

Applicant was notified of the charges against him, that he was given 48 hours to prepare for the 

hearing and given an opportunity to respond.  Considering these factors, I find that the dismissal of 

the Applicant was procedurally fair. 

17. Item 7 of the code requires me to consider a number of aspects when determining the substantive 

fairness of a dismissal for misconduct.  In short, the Respondent is required to show that the 

Applicant contravened a valid or reasonable rule of which he was aware, that the rule was 

consistently applied and that dismissal was an appropriate sanction.  Although the Applicant was 

found guilty of all four charges at the disciplinary hearing, the Respondent conceded, whilst 

narrowing the issues, that they could be condensed into two allegations, namely disrespect 

towards the client and offering to do private work.  In her opening statement, Ms Strauss stated 

that the Respondent would rely on the private work charge only to justify the Applicant’s dismissal 

and did not intend proving the disrespect allegations.  Mr Falco’s evidence regarding the 

Applicant’s awareness of the “Standards of Business Conduct” and what was expected of him 

when dealing with clients was left unchallenged and I therefore accept that the Applicant was 

aware of these rules and standards.I must therefore decide, on the balance of probabilities, 
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whether the Applicant offered to do the work for the client privately and, if so, whether dismissal 

was an appropriate sanction in the circumstances. 

18. Section 192 of the Act places the onus on an employer to prove that a dismissal is fair.  It is trite 

that the arbitration process is a de novo hearing and that the Respondent is thus required to prove 

afresh at the arbitration that the Applicant’s dismissal was for a fair reason.  This means that, 

whilst whatever transpired at the disciplinary hearing is not necessarily irrelevant, the Respondent 

is still required to lead sufficient evidence in the arbitration to prove its case.  It is common cause 

that neither of the Respondent’s witnesses were present when the alleged incidents took place 

and their roles were limited to the investigation and disciplinary processes only (I will deal with 

these roles in more detail later in my award).  The Respondent has therefore relied solely on the 

email sent to it by the client as its evidence against the Applicant.  The client did not testify at the 

arbitration (or the hearing for that matter) and it follows, then, that the Respondent’s case must 

stand or fall on this email. 

19. The first aspect to note about the email is that it was written by Ellen Austin, the client’s wife.  The 

Applicant claimed that she had not been present on the day of the incident while Mr Falco was 

uncertain on this point and could not dispute the Applicant’s claim.  It follows, then, that the email 

is not a first-hand account of what transpired, and can only amount to an explanation by Mrs 

Austin as related to her by her husband.  The email, at best, represents hearsay evidence and is 

thus generally less reliable than direct evidence.  That it was written by someone who was not 

even present makes it all the more necessary to treat its reliability with the utmost caution. 

20. It is also common cause that neither the client nor his wife testified at the disciplinary hearing and 

nor did they testify at this arbitration.  In his evidence-in-chief, Mr Falco testified that he phoned the 

client during the hearing only to confirm the authenticity of the email.  In other words, only to 

confirm that his wife had written the email and that it was a true reflection of what had transpired.  

Mr Falco offered nothing further than this in his testimony and his notes contained in the bundle 

confirm this.  The notes, however, also indicate that the call may have been placed on speaker 

phone and that the Applicant did not ask the client any questions.  These details were not testified 

to by Mr Falco and were also not put to the Applicant in cross examination.  I am thus unable to 

attach much weight to those aspects of his notes. 

21. Neither Mr Cawood nor Mr Falco was able to add any substance to the email.  Both were most 

uncertain as to the dates on which the allegations transpired and they were unable to provide any 

further detail than the content of the email.  As the investigating officer and the initiator at the 



ECCHEM584-11/12 Arbitration Award  Page 7 of 9 
  

 

hearing, Mr Cawood was notably sketchy in his account of the allegations against the Applicant.  

His testimony was vague and he was unable to recall much detail at all, often having to refer to his 

files to answer questions.  On the whole, I found his evidence to be of no assistance in 

corroborating the email. 

22. The only evidence I have before me, therefore, is a second-hand account by the client’s wife who 

was not present during the incident.  In his evidence, on the other hand, the Applicant denied that 

he offered to do the work privately and conceded only that he fitted a fourth pane of glass at the 

client’s request.  Although he did not dispute that he pleaded guilty to the charge of dishonesty at 

the hearing, he explained that he was upset at the hearing and that he had no idea that he may be 

dismissed as a result.  The Respondent’s witnesses did not provide any detail of the Applicant’s 

plea in their evidence, only to say that he acknowledged some guilt.  Mr Falco’s notes only assist 

in so far as they indicate the Applicant claimed there may have been a misunderstanding as he 

could not recall exactly what he said. 

23. To summarise, the Respondent must provide sufficient evidence to prove, on the balance of 

probabilities, that the Applicant is guilty of the charges against him.  The only evidence provided by 

the Respondent is the email by the client’s wife.  It is trite that principles of fairness require that the 

Applicant should have been given an opportunity to challenge his accusers.  Without the client’s 

first-hand testimony, the email is hearsay evidence, unless supported and corroborated by more 

direct evidence.  In my view, the Respondent has failed to provide any direct evidence to support 

the charge of dishonesty in proposing to the customer that he do the work privately.  The 

Respondent has thus failed to discharge the onus placed on it by Section 192. 

24. It follows that, in failing to prove the Applicant’s guilt, the Respondent has also failed to prove that 

he was dismissed for a fair reason.  The process in deciding to dismiss the Applicant, however, 

requires further scrutiny.  Mr Falco was at pains to point out that he did not dismiss the Applicant 

and that the decision was made jointly by himself, Mr Cawood and Head Office.  Firstly, Mr 

Cawood should not have played any part in the decision making process.  His role was to bring the 

case against the Applicant and to present the evidence at the disciplinary hearing.  By taking part 

in the private deliberations which followed the hearing, he placed himself in a position to further 

influence the outcome which conflicted with his role.   In other words, as it is commonly put, he 

cannot be both prosecutor and judge.  In my view, Mr Falco also did not conduct his role in a fair 

manner.  His evidence was that the group decision involved Head Office and that he would have 

followed their recommendation even if it were a sanction other than dismissal.  Whilst the 
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chairman of a hearing may often consult with experts as a matter of routine, he must nonetheless 

make his decision in an independent and unbiased manner.  In my view, he acted inappropriately 

by simply deferring to parties which were not even present at the hearing.  I also believe that Mr 

Falco failed to give sufficient and proper consideration to the Applicant’s significant length of 

service.  He was only three years away from retirement and deserved to have been treated in a 

more even handed and fair manner.  It is common cause that the Applicant lost a significant 

portion of his pension as a result of his unfair dismissal and it is doubtful whether it will be possible 

for this to be recovered.  These are all factors which should have received serious consideration 

before implementing such a devastating sanction. 

25. In my view, when one considers the totality of the circumstances, the dismissal of the Applicant 

was substantively unfair.  The Applicant has indicated that he seeks reinstatement should I find in 

his favour.  Although the Respondent claimed that reinstatement would impact on the 

Respondent’s code of ethics and corporate governance, it hasn’t explained why this should be so 

and no evidence was placed before me to support such a claim.  As reinstatement is the primary 

remedy for unfair dismissal provided for in the Act, I am obliged to so order it. 

 

AWARD 

 

26. In the dispute between Mr Saliem Abrahams and PG Group (Pty) Ltd t/a PG Glass, I find the 

dismissal of the Applicant was procedurally fair but substantively unfair. 

27. The Respondent is ordered to retrospectively reinstate the Applicant on the same terms and 

conditions as he enjoyed prior to his dismissal on 6 August 2012.  The reinstatement is with 

continuity of employment as though the dismissal had not occurred and with accrual of all benefits.  

The Applicant must be given the benefit of any improvements to those terms and conditions which 

may have been amended since his dismissal. 

28. The Applicant must report for duty at the Respondent’s premises on 8 April 2012 at a time to be 

advised by the Respondent. 

29. The Respondent must pay the Applicant the amount of R66, 181.36(R6, 785.57 + R8, 214.11 X 7 

+ R1, 897.02) being the amount of remuneration he would have earned had he not been 

dismissed.  This amount is subject to normal statutory deductions and must be paid into the 

Applicant’s bank account on or before 15 April 2013. 
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30. There is no order as to costs. 

 

 

 

 

GRAHAME PROCTER 

NBCCI PANELIST 

22 MARCH 2013 


